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to toe Court of Appeals of toe District of Columbia. 


No. 2732. 

Thomas H. Callan, Appellant, 

vs. 

The District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. No. 56476. 

Thomas H. Callan, Plaintiff, 
vs. 

The District of Columbia, Defendant. 

United States of America, 

District of Columbia, ss: 

% 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and nroceed- 
ings had, in the above-entitled cause, to wit: P 


1 Declaration . 

Filed March 26, 1914. 

In the Supreme Court of the District of Columbia. 

Law. No. 56746. 

. Thomas H. Callan, Plaintiff, 

vs. 

The District of Columbia, Defendant. 

1. The plaintiff, Thomas H. Callan, sues the defendant, The Dis¬ 
trict of Columbia, for that, on all the days on which he rendered 
service to the defendant, as hereinafter stated, he was one of the 
•Justices of the Municipal Court of the District of Columbia dulv 
commissioned and sworn, and was duly designated by one of the 
Justices of the Supreme Court of the District of Columbia to dis¬ 
charge the duties of the Judge of the Juvenile Court of the District 
of Columbia in case of the sickness, absence or disabilitv of the 
1—2732a 
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Judge of said Juvenile Court, as provided by law, and by virtue of 
his said office as Judge of the said Municipal Court, and said desig¬ 
nation, the plaintiff did, on the days mentioned in the particulars 
ol demand attached to this declaration, render services to the Dis¬ 
trict of Columbia, by acting as Judge of the said Juvenile Court of 
the District of Columbia during the sickness, absence or disability 
of the Judge of said Juvenile Court, having first taken the oath 
prescribed by law for the Judges of the said Juvenile Court, and by 
virtue of said services rendered as aforesaid on the ninety- 
c day■ tato 1 in said particulars of demand, the plaintiff 
became and is entitled to compensation therefor, as provided 
in the Act of Congress creating said Juvenile Court, at the rate of 
Five Dollars per day, in the sum of Four Hundred and Ninety-five 
Dollars, no part whereof hath lieen paid to the plaintiff, wherefore 
the plaintiff claims the sum of Four Hundred and Ninety-five Dol¬ 
lars, with interest thereon from July 24, 1913, besides the costs of 
this suit. 

2. Said plaintiff sues said defendant for money pavable to said 
plaintiff by said defendant, for work done by said defendant for 
said defendant at its request, and for money found to be due said 
plaintiff from said defendant on account stated between them, and 
the plaintiff claims the sum of Four Hundred and Ninety-five Dol¬ 
lars. according to the particulars of demand hereto annexed, with 
interest thereon from Julv 24. 1913, besides the costs of this suit 

H. W. SOHON, 
Attorney for Plaintiff. 

Particular» of Demand. 


Filed July 23, 1914. 
* * * 


District of Columbia to Thomas II. Callan, Dr. 

For services as Acting Judge of the Juvenile Court for the 
District of Columbia during the year ended December 31, 

1911, on the following days, i. e„ Februarv 6, 7, 18; May 
16; June 6, 7, 8. 9, 10, 12, 13, 14, 15, 16; 17, 30; August 
5, 7, 8, 10, 11, 12, 14, 15, 16, 17, 18, 19, 21, 22, 23, 24, 

25, 26, 28, 29, 30, 31; September 1, 2, 4, 6, 29, 30; October 
2, 3, 4; November 20, 21, 28; December 5, 15; total: 52 
days @ $5.00 per day. $260 


3 District of Columbia to Thomas H. Callan, Dr. 

For sendees as Acting Judge of the Juvenile Court of the 
District of Columbia, during the year ended December 31, 
1912, on the following days, i. e!, Februan* 14, March 4’ 
19; April 30; May 13; June 5, 7, 11, i2, 13, 14, 15; 
August 28, 29, 30. 31: September 3, 23, 24. 25, 26. 27 
28, 30; October 1, 2, 3, 4, 5, 7, 8, 9, 10, 11, 12, 14, 15,’ 
16: November 26. 30; December 16; total 41 days, at 
$5.00 per day. . 


$205 
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District of Columbia to Thomas H. Callan, Dr. 

For services as Acting Judge of the Juvenile Court of the Dis¬ 
trict of Columbia during the year ended December 31, 

1913, on the following days, i. e., July 18, 19, 21, 22, 23 
and 24th, 1913; Total, 6 days, at $5.00 per day. $30 

H. W. SOHON. 


Demurrer. 

Filed April 18, 1914. 

In the Supreme Court of the District of Columbia. 

******* 

The defendant says that the declaration filed in the above entitled 
cause is bad in substance. 

CONRAD II. SYME, 

ROBT. L. WILLIAMS, 

Attorneys for Defendant. 

One of the points of law to he argued on this demurrer is that, 
by virtue of the terms of the Act of Congress, approved February 
17, 1909, the plaintiff in this cause is not entitled to com- 

4 pensation for the services alleged to have been rendered by 
him. 

CONRAD H. SYME, 

ROBT. L. WILLIAMS, 

A ttorneys for Defendant. 

To H. W. Sohon, Esq.: 

Take notice that the above Demurrer will be called to the atten¬ 
tion of the Court on Friday, April 24th, 1914, at Ten o’clock, or as 
soon thereafter as counsel can be heard. 

CONRAD H. SYME, 

ROBT. L. WILLIAMS, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

« 

Friday, June 19th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

Upon consideration of the demurrer of the defendant filed herein 
by its attorneys to the declaration, it is ordered that said demurrer 
be and the same is hereby sustained. Whereupon, the plaintiff by 
his attorney of record, now in open Court electing to stand upon 
his declaration, it is considered that the plaintiff take nothing by 
this action, that the defendant go hence without day, be for 

5 nothing held and recover of the plaintiff its costs of defense 
to be taxed by the Clerk and have execution thereof. 
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From the foregoing, the plaintiff by his attorney of record in 
open court, notes an appeal to the Court of Appeals. Whereupon, 
the penalty of a bond for costs is hereby fixed in the sum of One 
Hundred Dollars. 

Memorandum. 

July 2, 1914.—Appeal Bond approved and filed. 


Assignments of Error. 

Filed July 24, 1914. 

******* 

The plaintiff hereby assigns as error the action of the Court 

I. 

In sustaining the defendant’s demurrer to the declaration. 

n. 

In holding that the plaintiff is not entitled to recover for services 
rendered as Acting Judge of the Juvenile Court under the Act of 
Congress approved March 19. 1900. establishing that Court. 

m. 

In holding that the Act of Congress establishing the Municipal 
Court, approved February 17. 1909, repealed the provision 
0 for compensation for an Acting Judge of the Juvenile Court 
provided in said Act establishing the Juvenile Court. 

H. W. SOHON, 

Attorney for Plaintiff. 

Designation of Record. 


Filed July 23, 1914. 


******* 

The Clerk will please prepare transcript of record for the appeal 
in the above entitled case and include therein the following. 

1. Declaration and particulars of demand, eliminating from the 
particulars of demand the unnecessary notations thereon, as indi¬ 
cated bv the memorandum herewith. 

2. Demurrer. 

3. Judgment. 

4 ; Notation of appeal bond. Assignments of Error and this 
Designation. 


H. W. ROHON, 

Attorney for Plaintiff. 
CONRAD H. SYME. ' 
ROBT. L. WILLIAMS, 

For Defendant. 
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7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
6, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 56746 at.’Law, wherein 
Thomas H. Callan is Plaintiff and The District of Columbia is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

Tn testimony whereof. T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 30th dav of July, 1914. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Ass’t CVk. 

^Endorsed on cover: District of Columbia Supreme Court. No. 
2732. Thomas H. Callan, appellant, vs. The District of Columbia. 
Court of Appeals, District of Columbia. Filed Jul- 31, 1914. Henry 
W. Hodges, clerk. 





3 n tljp (Court of Ajtjipala 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1914. 


No. 2732. 


THOMAS H. CALLAN, APPELLANT, 

VS. 

THE DISTRICT OF COLUMBIA, APPELLEE. 


BRIEF FOR appellant. 


HENRY W. SOHON, 
Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1914. 

No. 2732. 

THOMAS H. CALLAN, APPELLANT, 

vs. 

THE DISTRICT OF COLUMBIA, APPELLEE. 

BRIEF FOR APPELLANT. 

Statement of the Case. 

This action is to recover compensation for services ren¬ 
dered by the plaintiff as acting judge of the Juvenile 
Court of the District during the years 1911, 1912 and 
1913, as provided in the act of Congress of March 19, 
1906, establishing the Juvenile Court. The defendant 
demurs to the plaintiff’s declaration on the ground that 
the act of Congiea,s approved Februaiy 17, 1909, estab¬ 
lishing the Municipal Court, reepaled the said provision 
for compensation in the Juvenile Court act. The de¬ 
murrer admits that the plaintiff was duly designated to 
act as judge of the Juvenile Court on the days stated in 
the particulars of demand and that the services were 
rendered as claimed. 

The act of March 19, 1906, establishing the Juvenile 
Court provides: 

“Sec. 3. In case of sickness, absence, disability, 
expiration of term of service, or death of the Judge 
of the Juvenile Court, any one of the Justices 
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of the Supreme Court of the District of Columbia 
may designate one of the justices of the peace of 
said District to dischaige the duties of said Judge 
of the Juvenile Court until such disability be re¬ 
moved, or vacancy filled, and the justice of the 
peace so designated, shall, before entering upon 
his duties as such acting Judge take the oath 
presciibed for judges of Courts of the United 
^ tales, and said acting judge shall receive five 
dollars per day in addition to his salary as justice 
of the peace, for the term that he shall serve, to 
he paid in the same manner as the salary of the 
Judge of the Juvenile Court.” Code, p. 20. 

The act of February 17, 1909, establishing the Munici¬ 
pal C ourt is entitled “An Act to change the name and 
jurisdiction of the inferior court of Justice of the Peace 
in the District of Columbia,” and provides: 

“That the inferior court known as Justice of the 
Peace, in the District of Columbia, shall remain as 
now constituted, hut shall hereafter be known 
as the Municipal Court of the District of Colum¬ 
bia. It shall consist of the present justices of the 
peace of said District, who shall serve as judges 
of said court for the unexpired terms of their now 
existing commissions and who shall not be re¬ 
quired to be recommissioned for such unexpired 
terms. Thereafter and upon the expiration of the 
commissions of any of said members, his successor 
shall be appointed by the President of the United 
States, by and with the advice and consent of the 
Senate, for a term of four years, unless sooner re¬ 
moved as provided by law” (Code, p. 14). 

Said act also provides: 


In case of sickness, absence, disability, expira¬ 
tion of term of service of, or death of either 
of the judges of the Police Court, or of the 
Juvenile Court, any one of the judges of the Su¬ 
preme Court of the District of Columbia, may 
designate one of the judges of the Municipal 
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Court to discharge the duties of said judge until 
such disability be removed, or vacancy filled. 
The justice so designated shall take the same 
oath prescribed for these judges” (Code, p. 15). 

The appropriation acts of March 4, 1909, June 25, 
1910, and March 4, 1911, directed payment “for services 
rendered by acting judge of said Juvenile Court as au¬ 
thorised by section 3 of the act of March 19, 1906, creat¬ 
ing said court.” 

Assignment of Error. 

The court below erred in holding that the said provi¬ 
sions for compensation in the Juvenile Court act was re¬ 
pealed by the Municipal Court act and in sustaining the 
demurrer. 


ARGUMENT. 

It is apparent that there has been no express repeal of 
the provision of the act creating the Juvenile Court giving 
compensation to the acting judge, but the defendant 
claims that the provision has been repealed by implica¬ 
tion. 

There is no doubt as to the existence of the general rule 
that a statute will be considered as repealed by implica¬ 
tion when a later enactment is repugnant to it, and when 
the whole subject-matter of the first statute is recast, sc as 
to show, in a way, a legislative intent to make a substitute. 
But these rules are merely aids to determine the legisla¬ 
tive intent and always yields to the real intent as it ap¬ 
pears from all the considerations or arguments involved. 
They are met at the outset by the further rule of con¬ 
struction that implied repeals are not fav :>red, and if, by 
any reasonable construction a provision of the first act 



may continue, notwithstanding the second act, that con¬ 
struction should be adopted, because such construction 
may, reasonably, have been the one which controlled 
the legislature. Here it is the application of the rules to 
the case and not the rules themselves which are ques¬ 
tioned. 

To determine the intent of Congress, it is necessary to 
view the entire scope of the acts. One established a 
Juvenile Court, fixed its jurisdiction, provided officers for 
it and determined their compensation; the purpose of the 
other was “to change the name and jurisdiction of the 
inferior court of Justice of the Peace.” It does not ex¬ 
pressly appear from any clause of the latter statute, that 
it was the intention to alter in any way, anything 
in the Juvenile Court act. No part of the Municipal Court 
act contains a substitute for anything in the Juvenile 
Court act, nor anything repugnant to it. The reenact¬ 
ment of the clause concerning the designation of acting 
judges, is neither a substitute, nor is it repugnant. It is a 
reafhrmance, or bringing forward, of the provision to 
avoid an obvious question that might arise, as to whether 
a judge of the Municipal Court succeeded to the chance 
of said designation, and to make sure that this collateral 
power of the justice of the peace should not fail, but 
should continue under his new title as a judge of the 
Municipal Court. This reason for the reenactment im¬ 
putes a reasonable motive and sufficiently accounts for 
the presence of the reenactment. Attribute this intent 
to the words and there is no necessity or room for 
speculation or implication of intent; the words do not 
reasonably need any other meaning and no unnecessary 
consequence should be attached to them. If the purpose 
of the clause was to cut out compensation there was no 
occasion for including the acting judge of the Police 
Court, because compensation had been already denied 
to him. 



, mere ( s,Ien ce of the second act as to compensation, 

in tK fi” 0 ! 6 C< ,' nStrUed to re P eal the Provision therefor 
in the first act, because the two acts are not repugnant 

and the entire statutes are clearly not in pari materia: 

if they are considered divisibly then the particular clauses 

re not m pan materia, the first refers to designation of a 

judge, and in a separate divisible clause, to compensa- 

judg e and the SeC ° nd refCrS ° nly t0 the desi « nation of a 

It is not necessary to imply a repeal of the provision 

° he act of 1906, in order to give force to any provision 
in the act of 1909. 

f Ten«° ld that , the provision for compensation in the act 
of 19 06 is repealed by implication assumes that Congress 
intended to do a positive act by silence. If such intent 
actually existed it is reasonable to suppose that some¬ 
thing would have been said on the subject by the addition 

of the words without extra compensation,” or by words 
of express repeal, particularly as an acting judge of the 
Juvenile Court, was on a different basis than an acting 
judge of the Police Court. Congress knew that extra 
compensation had been expressly given to the acting 
judge of the Juvenile Court, and expressly denied to the 
acting judge of the Police Court, mention of the liability 
oi the judges to either designation without mentioning 
compensation does not indicate an intent to put them on 
an equality but rather an intent not to legislate on the 
subject of compensation. Congress may well have 
thought that the proper place to make and to leave 
provision for the compensation of the acting judge of a 
court was in the act, or an act concerning that court. 

The acting judge of the Police Court was denied addi¬ 
tional compensation by an express repeal thereof in the 
appropriation act of July 1,1902, and the Juvenile Court 
act with its provision for compensation came later in 
1906. No argument is to be drawn therefore, from the 
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supposed policy of the Government against two salaries, 
nor is an intent that the two acting judges shall be on 
equality inferable. . . . 

The deficiency appropriation bills of March 4, 1909, 
June 25, 1910, and March 4, 1911, directing payment 

for services rendered by acting judge of said Juvenile 
Court, as authorized by section 3 of the act of March 19, 
1906, creating said court” are legislative recognitions of 
the compensation provision of the Juvenile Court act 
after the enactment of the Municipal Court act. While 
it is true that a recital in an act, which merely shows that 
the legislature assumed that another act was in force, will 
not have the effect of reenacting the first act, if it was in 
fact repealed, yet, where the repeal claimed is by implica¬ 
tion only, the assumption of the legislature is strong 
argument to show that repeal never was intended. The 
appropriation acts are not cited to show reenactment of a 
repealed act, but to throw light on the question whether 
there was in fact a repeal, that not being certainly 
expressed, but happening, if at all, by construction. In 
construing an act, all legislation on every phase of the 
subject is competent to test the question, including ap¬ 
propriation acts. United Sttes vs. Pitman, 147 U. S. 
669, hereafter quoted. 

Legislative construction of statutes while not binding 
on the courts as to past transactions are binding in all 
subsequent matters. Degindre vs. Williams, 31 Indiana, 
450, hereafter quoted. All the services for which plain¬ 
tiff claimed compensation were rendered after the passage 
of the appropriation acts cited. 

AUTHORITIES. 

1. Concerning Implied Repeals. 

Decisions of the Supreme Court of the United States 
afford ample analogy to this case. 

In United States vs. Greathouse, 166 U. S., 601, it 



appeared that section 1069 of the Revised Statutes of the 
l nited States, a part of the general law concerning the 
Court of Claims, established a limitation of six years for 
bringing suits against the United States with a proviso 
saving the rights of persons beyond the seas, and that 
the Tucker act, subsequently passed “to provide for the 
bringing of suits against the United States,” limited the 
right of action to six years, but contained no saving 
clause. The court found that the main purpose of the 
Tucker act was to extend remedies to other cases and in 
other courts, and held that the said proviso was not re¬ 
pealed by implication. It said: 

“But repeals by implication are not favored, and 
when two statutes cover in whole or in part the 
s^me matter, and are not absolutely irreconcilable, 
effect should be given, if possible, to both of 
them. ... In conformity with this principle 
we must adjudge that the above proviso is still in 
force because not absolutely inconsistent with the 
last proviso of the act of 1887.” 

In Wilmot vs. Mudge, 103 U. S., 217, it appeared that 
section 5117, a part of the bankruptcy law, provided that 
no debt created by fraud of the bankrupt should be dis¬ 
charged by bankruptcy and that a later act introduced 
the system of composition and provided that a composi¬ 
tion should be binding on “all the creditors whose names 
and addresses, and the amounts due to them, are shown 
in the statement of the debtor.” It was contended that 
the later act repealed said section 5117 by implication, 
but the court held that as the clear purpose of the latter 
act was to introduce compositions and as both laws could 
stand together, implications were not admissible and 
there was no repeal. The court said: 

“In this manner both provisions of the bank¬ 
ruptcy law can stand and be consistent. Thus 
construed there is no conflict between them 
and each has its apparent sphere of operation and 
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the effect which the law makers intended. The 
rules of construing statutes in like cases with the 
present are so well understood as to need no cita¬ 
tion of authorities. They are: First, that effect 
should be given to all the words of a statute, where 
this is possible without a conflict ; and second, that 
as regards statutes in pari materia of different 
dates, the last shall repeal the first only where 
there are express terms of repeal, or where the im¬ 
plication of repeal is a necessary one. When repeal 
by implication is relied on it must be impossible for 
both provisions under consideration to stand, be¬ 
cause one necessarily destroys the others. If 
both can stand by any reasonable construction, 
that construction must be adopted.” 

In Clay County vs. Society for Savings, 104 U. S., 579, 
it was held that the provision of a charter of a railway, 
authorizing counties on its route to subscribe to the 
capital stock or make donations to the company, does not 
impliedly repeal, so far as such company is concerned, the 
provisions of the general railway subscription law, em¬ 
powering any county or city to purchase or subscribe to 
the capital stock of any railway company in the State. 
The court said: “To repeal a statute by implication, there 
must be such a positive repugnancy between the provi¬ 
sions of the new law and the old that they can not stand 
together or be consistently reconciled.” 

In United States vs. Healy, 100 U. S., 130, it was held 
that the law establishing $2.50 per acre as the price of 
alternate sections along a railroad was not repealed by a 
later act allowing desert lands to be sold at $1.25 per 
acre, but making no saving as to the land along a railroad. 
The court said: 

“As the statute last enacted contains no words 
of repeal, and as repeals of statutes by implica¬ 
tion merely are never favored, our duty is to give 
effect to both the old and new statute, if that can 
be done consistently with the words employed by 
Congress in each.” 
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„ In Frost rs. Wenie, 157 U. S., 46, it was contended that 

a eeitain provision of the homestead entry law was im¬ 
pliedly repealed by a later law opening other lands to 
► entry. The court observed: 

“It is well settled that repeals by implication 
are not to be favored. And where two statutes 
cover, in whole or in part, the same matter, 
and are not absolutely irreconcilable, the duty of 
the court—no purpose to repeal being clearly ex¬ 
pressed or indicated—is, if possible, to give effect 
to both. In other words, it must not be sup¬ 
posed that the legislature intended by a later 
statute to repeal a prior one on the same subject, 
unless the last statute is so broad in its terms and 
so clear and explicit in its words as to show that 
it was intended to cover the whole subject, and 
therefore to displace the prior statute.” 

In United States vs. Henderson, 11 Wall., 652, there 
were involved statutes concerning the public revenue 
which, it was claimed, conflicted. The court said: 

But it must be observed that the doctrine as¬ 
serts no more than that the former statute is im¬ 
pliedly repealed, so far as the provisions of the 
subsequent statute are repugnant to it, or so far as 
the latter statute, making new provisions, is 
plainly intended as a substitute for it. Where 
the power or directions under several acts are 
such as may well subsist together, an implication 
of repeal can not be allowed.” 

In South Carolina vs. Stoll, 17 Wall., 425, the charter 
of a bank provided that its notes “originally made payable 
or which shall have become payable on demand in gold” 
should be received for taxes. A law passed later provided 
that all taxes should be paid in specie, paper medium, or 
“or the notes of specie paying banks.” The bank in ques¬ 
tion had ceased to be a specie paying bank. On man¬ 
damus to compel acceptance of the notes of the bank for 
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taxes it was claimed that the said provision of the 
charter had been repealed by implication, but the court 
held otherwise and said: 

“To justify this court in holding that the act 
passed in that year repealed or modified the 10th 
section of the charter of the bank in question, it 
must appear that the later provision is certainly 
and clearly in hostility to the former. If, by 
any reasonable construction, the two statutes can 
stand together, they must so stand. If harmony 
is impossible, and only in that event, the former 
law is repealed in part or wholly, as the case may 
be. Dwar. Stat., 530; Sedg. Stat., 126.” 

2* Concerning Aid to Construction From Appropriation 

Acts. 

In United States vs. Pitman, 147 U. S., 669, there was 
apparent conflict between different sections of the Re¬ 
vised Statutes. Section 828 of the Revised Statutes 
allowed to the clerk of the court “five dollars a day 
for his attendance in the court whil e actually in session ” 
Section 583 provided that if the judge is unable to 
attend at* the commencement of any term, the marshal 
may on order from the judge adjourn the court, and 
Section 672 contained a similar provision to cover ab¬ 
sence of judge on circuit. The Treasury officials 
disallowed pay claimed for attendance under Section 
583 and Section 672, on the ground that $5 per day 
was allowable only while the court was “actually in 
session.” The Supreme Court in finding for the clerk 
said: 

“That this was the construction placed upon 
these sections by Congress is evident by the Civil 
Appropriation Act of March 3, 1887, 24 Stat. at 
L., 609, 541, which provided as follows: ‘Nor 
shall any part of any money appropriated be used 
in payment of a per diem compensation to any 
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attorney, clerk, or marshal for attendance in 
court, except for days when the court is opened 
by the judge for business, or business is actually 
transacted in court, and when they attend under 
sections 583, 584, 672, and 2013 of the Revised 
Statutes, which fact shall be certified in the 
approval of their account.’ ” 

The provision of this subsequent appropriation act 
was thus cited to show the true legislative intent as to the 
conflict between Section 828 providing pay when the 
court was ‘‘actually in session,” and the subsequent 
sections cited. Unless the court is prepared to say that 
the appropriations acts cited in this case were blunders, 
they must be taken to show what Congress meant. The 
propriety of taking guidance from the appropriation 
acts in this case is even stronger than in the case just 
cited, for in this case Congress had specifically given 
compensation, while in Pitman’s case, it had apparently 
been denied by the statute and the appropriation act did 
not specifically authorize it, but only made it inferable 
by use of the dubious words “nor shall” the fee be paid 
“unless,” etc. 

3. Concerning the Effect of Legislative Constructions 

on Subsequent Transactions. 

“It is not ordinarily the function of the legisla¬ 
ture to interpret statutes, nor is such interpreta¬ 
tion binding upon the courts as to past transac¬ 
tions, but as to matters accruing thereafter, such 
legislation guides all departments of the Govern¬ 
ment. If a legislative construction be even plainly 
contrary to the terms of the act construed it must 
nevertheless be taken as a new enactment chang¬ 
ing the old law.” 

Degindre vs. Williams, 31 Indiana, 450. 





4. Cases Distinguished. 


The case of District of Columbia vs. Hutton, 143 U. S., 
18, relied on by the defendant in the court below, is 
clearly distinguished from the present case. There on act 
passed in 1867 provided that no person should he ap¬ 
pointed on the police force who had not served in the 
army or navy of the United States, and the act wa^ carried 
into the Revised Statutes relating to the District. In 
1878, the organic act, concerning che District, was passed; 
the old police board was abolished; and the Commis¬ 
sioners were given authority to employ all officers and 
agents without mention of said qualification. The court 
found that it was the intent of Congress to abolish all 
antecedent law concerning the Government of the Dis¬ 
trict and to give it a new “constitution.” The court 
said that “the whole tenor of the act shows that it was 
intended to supersede previous laws relating to the same 
subject-matter, and to provide a system of government 
for the District complete in itself in all respects.” Inde¬ 
pendent of this clear intent to wipe out everything that 
went before, the court suggested that the Congress 
might well have considered that the lapse of time had so 
curtailed the supply of those who had served in the army 
or navy as to make a repeal of the qualification advisable; 
it therefore found reason for holding the two laws repug¬ 
nant while expressly recognizing that repeals by implica¬ 
tion are not favored. In the case at bar, there is no re¬ 
pugnancy and the subject-matter of the second act is 
foreign to that of the first, except the clause in question, 
which is incidental only and was included only for the 
purpose already stated. In the Hutton case, the reason 
for the second enactment pointed to repeal; in this case, 
it points to a saving of jurisdiction and not to compensa¬ 
tion. 

In Fulton vs. District of Columbia, 2 App. D. C., 431> 
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also relied upon by the defendant in the court below, it 
was held that an act of Congress governing the pawn¬ 
broking business superseded regulations of the Commis¬ 
sioners on the subject, and parts omitted were repealed 
by implication. The court held that the parts omitted, 
and in question, were void anyway because in derogation 
of common right, and found on comparison that Congress 
intended to supplant the “somewhat crude enactments ’ 1 
of the Commissioners by its own act. Here again the 
second act covered the whole field of the first and the void¬ 
ness of a provision gave reason for implying a repeal 
thereof. 

Conclusion. 

It is apparent from a study of the foregoing cases that 
application of the rules of construction which have been 
stated is not to be arbitrary, but should be controlled by 
the main purpose of the legislation in question, and the 
court will look into the reasons for the new law and into 
the reasons for and against repeal. In this case there is 
no legislation or fact on which to base a supposition that 
repeal may have been intended. On the contrary, there 
was an ample reason, already stated, for inserting the 
clause in question in the latter act wholly foreign to the 
question of compensation. This alone should decide 
the question, for, the purpose being fixed by an unques¬ 
tionable reason, it should not be made to yield to specula¬ 
tion as to whether further results unexpressed, and 
without basis, were intended. 

In the light of the foregoing decisions, it is respectfully 
submitted that the judgment should be reversed. 

TTT7 ATT) "V WT CJDTJDAT 

There was accidently omitted from the foregoing brief 
a reference to the following paragraph in the Municipal 
Court Act, Code, page 14, which expressly negatives 
implied repeal: 

“The said court and each member thereof shall exer¬ 
cise the same jurisdiction as was vested in them as jus¬ 
tice of the peace immediately before the passage of this 
act, and no more, and shall be governed by the laws 
then in force, except as said laws and said jurisdiction 
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No. 2732. 


THOMAS H. CALLAN, Appellant, 


THE DISTRICT OF COLUMBIA, Appellee. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

The appellant in this case sued the District of Columbia 
for the sum of four hundred and ninety-five dollars ($495) 
and interest thereon since July 24, 1913, being the com¬ 
pensation he claims to be entitled to as acting judge of the 
juvenile court of the District of Columbia for a total period 
of ninety-nine days, at five dollars per day, which said 
services were rendered in the years ending December 31, 
1911; December 31, 1912, and December 31, 1913. The 
claim for this compensation is based upon section 3 of an 
act of Congress approved March 19, 1906, which act is en¬ 
titled “An act to create a juvenile court in and for the 
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District of Columbia” (34 Stats, at Large, page 703), and 
which section 3 is as follows: 

‘‘Sec. 3. That in cases of sickness, absence, dis¬ 
ability, expiration of term of service, or death of the 
judge of the juvenile court, any one of the justices 
of the Supreme Court of the District of Columbia 
may designate one of the justices of the peace of 
said District to discharge the duties of said judge 
of the juvenile court until such disability be removed 
or vacancy filled, and the justice of the peace so 
designated shall, before entering upon his duties as 
such acting judge, take the oath prescribed for 
judges of courts of .the United States, and said acting 
judge shall receive five dollars per day in addition 
to his salary as justice of the peace for the term that 
he shall serve, to be paid in the same manner as the 
salary of the judge of the juvenile court.” 

The appellee demurred to the declaration and set out as 
one of the points of law to be argued thereon that by virtue 
of the terms of the act of Congress approved February 17, 
1909, the plaintiff in said declaration was not entitled to 
compensation for the services alleged to have been rendered 
by him. 

His demurrer was sustained by the court below from 
which decision this appeal was taken, appellant assigning 
as error the action of the court in sustaining the demurrer. 
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ARGUMENT. 

0 

It at once becomes apparent that the question involved 
in this case is one of the interpretation of the statutes above 
mentioned, and the claim of the appellee is that section 3 of 
the act of Congress approved March 19, 1906, is repealed 
by the language contained in an act approved February 17, 
1909 (35 Stats., 623). The language contained in that act 
is relied upon by the appellee, and the claim is made that 
this language unquestionably is so repugnant to the lan¬ 
guage of section 3 of the act of 1906 as to constitute a re¬ 
peal thereof, although there is nowhere in said act of 1909 
any express repeal. The language follows: 

“The judges of said court shall receive the annual 
salary of two thousand five hundred dollars in lieu 
of the salary heretofore provided for justices of the 
peace by section six of the Code of Law for the Dis¬ 
trict of Columbia, to be paid monthly as heretofore, 
but they shall not receive the allowance heretofore 
granted for rent, stationery, and other expenses. In 
case ot sickness, absence, disability, expiration of 
term of service of or death of either of the judges of 
the police court or of the juvenile court, any one of 
the justices of the Supreme Court of the District of 
Columbia may designate one of the judges of the 
municipal court-to discharge the duties of said judges 
until such disability be removed or vacancy filled. 
The justice so designated shall take the same oath 
prescribed for these judges.” 

It will be noted that the act of February 17, 1909, is the 
act creating the municipal court of the District of Colum¬ 
bia, and is entitled “An act to change the name and juris¬ 
diction of the inferior court of justice of the peace in the 
District of Columbia.” This act is complete, and is a codifica¬ 
tion and revision of the laws governing the constitution 
and jurisdiction of the justices courts of the District of Co¬ 
lumbia as they existed theretofore. The entire subject-mat- 



ter shows a careful treatment and clearly expresses an in¬ 
tention on the part of the legislature to centralize the jus¬ 
tices courts, to clearly delineate the jurisdiction of the new 
court created by the act, and to provide all necessary and 
proper means for carrying into effect the purposes of the 
new court. Particular attention seems to have l>een paid 
to the question of the powers, duties, and salaries of the 
judges of the municipal court, and it is evident from the 
most casual reading of the language quoted above that Con¬ 
gress had carefully considered the question of compensation 
for the services rendered by the judges, and it is respectfully 
submitted that so clear and concise an expression of the 
legislature s intention as to what that compensation should 
be is sufficient in itself to disclose the intent in the minds 
of the legislature to do away with all previous statutory en¬ 
actments on the subject, irrespective of any test or interpre¬ 
tation that might be applied by the courts. 

If it be felt, however, that it is necessary to go outside 
of so clear and complete an expression of what is the law 
on the subject, and if it be deemed proper to apply the rules 
of statutory interpretation of these acts, a reference to the 
authorities will, it is respectfully submitted, remove any 
doubt that might exist in the premises. 

Endlich on the Interpretation of Statutes savs (section 

201 ): 

“But possibly the strongest implication of a nega¬ 
tive * * * is found where subsequent statutes 

revising the whole matter of former ones, and evi¬ 
dently intended as substitutes for them, introduce a 
new rule upon the subject. In such cases, the later 
act, although it contains no words to that effect, must, 
in the principles of law, as well as in reason and 
common sense, operate to repeal the former * * * 
the negative being implied from the ‘reasonable in¬ 
ference that the legislature cannot be supposed to 
have intended that there should be two distinct en¬ 
actments embracing the same subject-matter in force 
at the same time.* If this could be the case, it is 






obvious that the later statute could become the law 
only so far as parties might choose to follow it; 
whereas, the mere fact that a statute is made shows, 
that, so far as it goes, and so far as it introduces a 
new rule of general application, it was intended as a 
substitute for, and to displace, an earlier one of 
equally general application.” 

Again, section 202: 

“The rule seems, indeed, to go further, and to 
work an implied repeal in all cases in which a general 
revision of the old law is made by the legislature, 
with an intent to substitute the new legislation for 
the old. Upon this principle it has been applied to 
codifications: whilst, on the other hand, the repeal- 
ing effect of revising statutes and codifications has 
been frequently limited to such matters embraced in 
the old law as were omitted in the new” * * * 

And further in the same paragraph: 

“But the general rule seems to be that statutes and 
parts of statutes omitted from a revision are to be 
considered as annulled, and are not to be revived by 
construction.” 

The same determination is even more forcefully laid 
down in Lewis’ Sutherland Statutory Construction, vol. 1, 
page 459, where attention is called to the proposition that 
legislatures presumptively act with knowledge of existing 
law, which doctrine has strong and forceful application to 
the present case inasmuch as it is apparent that Congress 
in passing the act of February 17, 1909, went so far as to 

fully investigate the existing law and did not rely upon its 
actual or presumed knowledge thereof. The passage re¬ 
ferred to is as follows: 

“Laws are presumed to be passed with deliberation, 
and wfith a knowledge of all existing laws on the 
same subject. If they profess to make a change, by 
substitution, of new T for old provisions, a repeal to 
some extent is thus suggested, and the extent readily 
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ascertained. Thus, amendment is frequently made 
by enacting that a certain section shall be so amended 
as ‘to read as follows;* then inserting the substituted 
provision entire without specification of the change. 
The parts of the former law left out are repealed. 
This intention is manifest. There is a negative 
necessarily implied that such eliminated portion shall 
no longer be in force.” 

Again, in the same work, page 465, there are three general 
principles laid down as rules for guidance on the subject 
of implied repeals, the whole being a quotation from the 
court in the case of Winslow vs. Morton (118 North Caro¬ 
lina, 486). Attention is particularly directed to the third 
rule laid down, which is as follows: 

“Where the later or revising statute clearly covers 
the whole subject-matter of antecedent acts, and is 
plainly appears to have been the purpose of the legis¬ 
latures to give expression in it to the whole law on 
the subject, the latter is held to be repealed by neces¬ 
sary implication.” 

Further in the same work, section 255, it is said: 

“An act providing an entirely new system for the 
compensation of county officers repeals all prior laws 
on the subject. In the case cited the court says: 

“But if a statute embrace the essential provisions 
of an antecedent one on the same subject, and formu¬ 
late a new system, the intention that the new shall 
be a substitute for the old is manifest, although there 
be no expressed intention to that effect.” 

The doctrine of repeal by revision is excellently stated 
in paragraph 269 of the above work, and the author sums 
up his conclusions as follows: 

“In Bartlet vs. King (12 Mass., 545), Dewey, J., 
said: ‘A subsequent statute revising the whole sub¬ 
ject-matter of a former one, and evidently intended 
as a substitute for it, although it contains no express 
words to that effect, must, on principles of law / as 







well as in reason and common sense, operate to re¬ 
peal the former.’ * * * Does a revision import 

that it shall displace the last previous form; that it 
is evidently intended as a substitute for it; that it 
is intended to prescribe the only rule to govern? In 
other words, will a revision repeal by implication 
previous statutes on the same subject, though there 
be no repugnance? The authorities seem to answer 
emphatically, Yes. The reasonable inference from 
a revision is that the legislature cannot be supposed 
to have intended that there should be two distinct 
enactments embracing the same subject-matter in 
force at the same time, and that the new statute, 
being the most recent expression of the legislative 
will, must be deemed a substitute for previous enact¬ 
ments, and the only one which is to be regarded as 
having the force of law.” 

The intention of the legislature is, of course, the primary 
guide, and if an act which purports to be a revision covers 
the substance of the former act or acts and is intended to be 
a complete system or provision in itself, it must be held 
that the later act is a declaration by the legislature that 
whatever it contains shall prevail and whatever is excluded 
is discarded and repealed, even though that which is ex¬ 
cluded he not repugnant to that which is embraced within 
the act. Lewis’ Sutherland on Statutory Construction, sec¬ 
tion 271. 

This doctrine has been approved by the Supreme Court 
of the United States so frequently that it is hardly necessary 
to cite any of the numerous decisions of that court on the 
subject. The case of the District of Columbia vs. Hutton, 
143 U. S., 18, is referred to, however, as being one particu¬ 
larly applicable to the present case, it having gone to the 
Supreme Court of the United States from the District of 
Columbia. In that case the court said: 

“We are not unmindful of the rule that repeals 
by implication are not favored. But there is another 
rule of construction equally sound and well settled 
which we think applies to this case. Stated in the 
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11 w if oo *£“ ° OUrt ,n United States vs. Tvmen, 
11 Wall., 88. 92, it is this: ‘When there are two acte 

on the same snhjwt the rule is to give effect to both 
possible. But if the two are repugnant in anv of 
their provisions, the latter act, without anv repealing 
lause, operates to the extent of the repugnancy as a 
repeal of the first, and even where two acts are not 
in express terms repugnant, yet if the latter act 
covers the whole subject of the first, and'embraces 
new provisions, plainly showing that it was intended 

Z ," ?"?!!'"? f ° r , th o first k wil1 °P era ‘e as a 

off win f oil c 0 ,- nlso Mllrdook v »- Memphis, 
ooV "!)•’ 590 > fil 1 ; Traev vs. Tuffly. 184 U. S„ 20 i, 

ReJirS, 2^27) enane ’ 142 U ‘ S " 459 ” (149 11 s - 


The doctnne has been applied time and again, and this 
court in the case of Fulton vs. District of Columbia, 2d 
Apps. D. C., page 431, said (page 438): 


But it is a well-settled rule of statutory construc¬ 
tion, that when the later act covers the whole sub¬ 
ject of a former one, especially when the later act 
contains new provisions, this later act will he con¬ 
strued to repeal the former.” 


1 he question to be decided is purely a judicial one. If 
the legislative body, through mistake or ignorance, repeals 
an existing law by the enactment of a repugnant and in¬ 
consistent one, then the whole act must stand. If this were 
not the case, courts would be compelled to guess at what 
might lie the intent of the legislature, which would result 
in an absurd, chaotic condition of the law, aside from the 
proposition well established that courts are to take the laws 
as they find them, and not to seek an intention not ex¬ 
pressed in the law or even hinted at therein, and to construct 

co,°, 7 n in ‘° ,aW ' Swh a P^ure or doctrine 

could not fail but to render uncertain that which is certain 
by every rule of sense and reason. 

Further light as to the intent of Congress in this matter 
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can be gathered from the legislation on the subject of addi* 
tional compensation for those designated by law to sit in 
the police court of the District of Columbia in the absence, 
etc., of the judges of that court. Page 478 of the Compiled 
Statutes, D. C., provides that in the case of the disability 
from any cause of the judge, any justice of the Supreme 
Court of the District shall designate a justice of the peace 
to discharge the duties of the police judge until the dis¬ 
ability be removed, and further provides that the justice of 
the peace so designated shall receive $10 per day for the 
time he serves. Thereafter, on July 1, 1902 (appropriation 
act), Congress specifically did away with any extra com¬ 
pensation to such justice of the peace acting as judge of the 
police court by the following language: 

“Hereafter any justice of the peace designated to 
serve as judge of the police court, as provided in 
section 51 of the act to establish a code of law for 
the District of Columbia, shall receive no additional 
compensation while so serving” (32 Stats., 609). 

Thereafter the act creating the juvenile court was passed 
on the 19th of March, 1906, and section 3 of that act pro¬ 
vided the same method for filling the vacancy upon the 
bench of that court as existed for filling a vacancy upon the 
bench of the police court, excepting that the acting judge 
in the juvenile court was to receive $5 per day for his 
sendees in addition to his salary as justice of the peace. 
Then followed the act of February 17, 1909, which is clearly 
intended as a substitute for the previously existing provisions 
for the filling of vacancies on the bench of either the 
police or juvenile court, and in this act it is to be noted 
that both the police court and the juvenile court are treateo 
together and vacancies upon the bench of either considered 
in the same language, which amounts to a direct expression 
of the intent of Congress on the subject. This last-men¬ 
tioned act is entirely silent as to additional compensation 
for the judge temporarily sitting in either the police or 




juvenile court, and, as the legislature is presumed to know 
the law, it is certainly reasonable to suppose that Congress 
at the time of the enactment of this provision had in mind 
the language of the appropriation act of July 1, 1902, and 
naturally saw no necessity for its repetition. 

Appellant in his argument lays considerable stress upon 
the doctrine that the language contained in the act of Feb¬ 
ruary, 1909, which provides for an acting judge in the 
juvenile court is but a bringing forward of an existing law, 
to the end that there might be no confusion as to whether 
temporary vacancies on the bench of the juvenile court 
should be thereafter tilled by the designation of a judge of 
the municipal court, as theretofore they had been tilled by 
the designation of a justice of the peace, and it is urged that 
all that was meant or intended by this careful foresight on 
the part of Congress was to obviate any question whatsoever 
as to how temporary vacancies in the juvenile court were 
to l>e tilled after the creation of the municipal court and the 
doing away with the justices of the peace. Following this 
reasoning, it would seem to be apparent that if Congress had 
the foresight to appreciate a difficulty of this nature, or felt 
that questions of this kind might possibly arise and there¬ 
fore provided against them, that Congress also might and 
must be given credit for at least knowing what the law was 
on the subject of compensation for such acting judges, and 
if it had intended that they were to thereafter receive ad¬ 
ditional compensation to have provided for it accordingly. 
In other words, we are asked to assume on the one hand 
that Congress knew of the duties of justices of the peace and 
that they were liable to be designated to sit in the juvenile 
court, and accordingly so provided as to judges of the 
municipal court, but that Congress, having read very care¬ 
fully the first few lines of section 3 of the act of March 19, 
1906, ceased reading in the middle of a sentence, gave no 
further heed to the subject, and consequently did not know 
that a justice of the peace while sitting in the juvenile court 
was entitled to five dollars per day for his services in addi- 
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tion to his salary as justice of the peace, and, not knowing 
it, the Congress then and there perpetuated its ignorance 
by not providing any additional compensation for a munici¬ 
pal court judge (a newly created official) when so sitting, 
although it really intended that such municipal judge should 
► receive the additional salary of which it did not know. The 

fallacy of this argument is apparent. 

Appellant argues that Congress by making appropriations 
subsequent to the act of February 17, 1909, has given ex¬ 
pression to its intention as to the meaning of that act in 
so far as it is here involved. It is submitted, however, that 
* to n °f H le office of the Congress to interpret its enactments, 

even assuming that, in this case, it attempts so to do. In 
the case of the District of Columbia vs. Hutton, above cited, 
the Supreme Court of the United States in commenting 
upon this precise method of reasoning said: 

“But even if Congress had supposed that that sec¬ 
tion was still the law, when, as a matter of fact, it 
had been repealed, it would make no difference in 
this consideration. Postmaster General vs. Early, 12 
Wheat., 136, 148; Town of South Ottawa vs. Perkins 
94 U. S., 260, 270; United States vs. Claflin, 97 U S.’ 
546 548. The question is, Was said sec. 35Jf repealed 
by the act of 1S78f That is a judicial question, to 
l>e determined by the courts, upon a proper construe^ 
tion of that section and subsequent legislation upon 
the same subject-matter, and is not for the legislative 
branch of the Government to determine. Authori¬ 
ties last cited. The act of January 31, 1883, did not 
profess to re-enact the provisions of section 354, and 
we do not think there is anything in that act run¬ 
ning counter to the view we have taken in this case 
of the repeal of that section by the act of 1878” (143 
U. S. Reports, 27-28). v 

If appellant s argument is sound, there is no reason why 
a justice of the Supreme Court of the District of Columbia, 
who may for any one of a number of reasons (Code, D. C., 
sec. 225) sit as an associate justice in this court, should not 




receive additional compensation for the sendees he may thus 
temporarily render. This analogy presented itself to Mr. 
Justice Anderson, before whom the demurrer below was 
argued, and, in substance, he remarked, in that connection, 
that the mere silence of the law to provide extra compensa¬ 
tion for such services did not, by any process of reasoning, 
indicate to him that it was the intent of Congress that such 
extra compensation should be paid. 

It is, therefore, respectfully submitted that the court be¬ 
low committed no error and its decision should be affirmed. 

CONRAD H. SYME, 

Corporation Counsel; 
ROBERT L. WILLIAMS, 

Assistant, 

Attorneys for Appellee. 
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